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Past Presidents' Night

SAVE THE DATE 
OIAA Georgian Bay Chapter

Past Presidents’ Night & Elections

Come join us at Sainte-Marie among the Hurons in Midland, Ontario
to Celebrate and honour our Chapter’s Past Presidents’ and

Elect our Executive for the 2019-2021 term

Experience Ontario’s oldest European community and a Canadian National
Historical site, all while enjoying a scrumptious dinner!

Date: Thursday May 9, 2019

Time: 4 pm to 7 pm

Sainte-Marie among the Hurons
16164 Highway 12 East, Midland ON

(Across from Martyrs’ Shrine)
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You're on Candid Camera! (Cont'd)
even if it did meet the three-prong test, it would have still been inadmissible because the probative value was 
minimal. She stated that for surveillance evidence to be admissible, “the probative value of the surveillance video 
[footage] must be such that it is capable of contradicting, challenging, or impugning the witness' testimony.”

Surveillance obtained after the action is set down for trial

In order to rely on surveillance as substantive evidence that was obtained after the action was set down for trial, 
the party relying on the surveillance must seek leave. The judge in Nemchin v Green cited her interpretation of 
the rules when dealing with surveillance that was obtained after the action is set down for trial:

I interpret subrules 48.04(1) and (2)(b) as:

a) Requiring the parties to an action to complete their documentary disclosure obligations, using all 
reasonable efforts, prior to the action being set down or listed for trial;

b) Not relieving any party from the obligation to disclose documents subsequently discovered, and;

c) Requiring a party to seek leave of the court to rely at trial on a document discovered after the action 
has been set down for trial even if the party has complied with their rule 30.07 documentary disclosure 
obligations. Without this requirement:

i There would be no impetus or motivation for a party who discovers a document after the 
action has been set down for trial to disclose the document in a timely manner, and; 

ii The potential for ‘trial by ambush' would continue to exist.

The judge determined that it was not reasonable in this case for the defendant to expect the plaintiff, in the 
two weeks prior to and during the first week of a multi-week trial, to be able to address the prejudice arising by 
reason of disclosure and production of the surveillance obtained after the action was set down for trial. However, 
case law does indicate that surveillance introduced after the action is set down for trial can be admissible for 
impeachment purposes.

Rolley v. MacDonell

In Rolley v. MacDonell, a motion was brought by the defendant for leave to rely on surveillance footage as 
substantive evidence at trial.” The admissibility of three separate surveillance videos taken over a one-year span 
was at issue.
In addressing one of the three surveillance videos, the judge found that there were several gaps in the footage 
that were frequent and significant. The judge determined that the footage could not be considered to accurately 
portray the activities that the plaintiff was engaged in, even though he agreed with the defendant that the 
explanations for the gaps were reasonable and plausible. Some examples of the explanations given by the 
investigator were that he was alone in a vehicle when recording and had to make a positional adjustment to 
ensure the subject remained in the shot.

In considering the second prong of the test, the judge found the investigator to be forthright and understanding 
of the fact that his role was not to capture footage in a way that was biased toward one party. While the 
plaintiffs asserted that the investigator had intent to mislead based on the footage captured, the investigator's 
explanation was considered to be just as consistent as the assertion. Without anything more, the judge was not 
prepared to draw the inference requested by the plaintiffs. However, with respect to fairness, the judge referred 
to her decision on the first part of the three-prong test and found that the surveillance did not fairly depict the 
event. Therefore, this did not satisfy the second prong of the test.










































